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» 1960s: Congress began recognizing unmet
educational needs
* Children in Poverty
» Students with Disabllities
» Vocational Training
 Limited English Proficient Students
« Homeless Students
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» Federal education programs
» Designed to address specific unmet needs
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LIMITED FEDERAL CAPACITY

State administered programs created
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DEPARTMENT OF
HEALTH EDUCATION AND WELFARE

Education responsibility generally given to
the U.S. Department of Health, Education,

and Weltare (HEW)

United States Office of Education

 Divided into program bureaus with specific
responsibility
Elementary and Secondary Educatio
Vocational Education
Special Education, etc.
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OFFICE OF EDUCATION

» Bureaus: Responsibility for individual program
* Individual programs contained separate
administrative rules
* Not always consistent
» Burdensome due to differing requirements




U.S. DEPARTMENT OF EDUCATION (ED)
IN 1980

Education responsibility tfransferred

HEW becomes ED and Health & Human
Services (HHS)
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ED

Separation of program function is preserved

» Funds allocated o States for program
administration

- Funds allocated to States for distribution to school
districts — local education agencies (LEAS)
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STATE EDUCATION AGENCIES (SEAS)




Federal Government

recognizes inefficiency!

* Programs with separate
administrative requirements

Duplication of efforts
Inconsistent requirements

Changes need to be program by
program

* Leads to administrative
standardization
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ADMINISTRATIVE STANDARDIZATION




GEPA

- Part of the organic law establishing ED’s
sfructure

» Cross-cutting provisions
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EDGAR

* Department of Education administrative
rules covering all ED programs

|
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OMB CIRCULARS

Government-wide principles for determining
what costs are allowable
Uniform Grants Guidance incorporates

previous circulars
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EXAMPLE: APPLICATION OF
FEDERAL LAWS/ AUTHORITIES




EXAMPLE: TITLE 1
HOW MUCH MONEY WILL WE RECEIVE?




HOW CAN WE SPEND THESE FUNDS?

Always begin with program statute...
* Ask:
What can we do¢
Who can we servee
Any specific restrictionse
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TITLE I, PART A -
TARGETED ASSISTANCE

Congress mandates Title | is for:
a) Educational Supports
What qualifies as an educational supporte
L) Educationally Disadvantaged Student

Who are the educationally disadvantaged
sfudentse

c) Supplemental Services
What are the additional fiscal rulese
*  Non supplant- New ESSA
Maintenance of Effort- Modified ESSA
«  Comparability
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TITLE I, PART A -
TARGETED ASSISTANCE (CONT.)

d) Services to students in private schools

How do | determine amount of
funding? What are the uses?

e) Schools served on basis of poverty rates

Which schools can be served with Title
| funds?¢
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GENERAL EDUCATION
PROVISIONS ACT (GEPA)

* GEPA: Is the program subject to the cross-
cutting authority of ED on State
Administered Programse

- "Applicable program”™

* Program for which the Secretary of
Education has administrative responsibility

No Child Left Behind
Individuals with Disabilities Education Act

Carl Perkins Career and Technical
Education Act
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WHAT CONTROLS THE
STATE - LEA RELATIONSHIP
REGARDING THE FEDERAL PROGRAMS?

* Part 76 — 34 CFR Part 76 (Code of Federal
Regulations)- Now incorporates UGG

* LEA applies to the State for funding
- State nofifies LEA
—Amount
—Timing
—Federal requirements applicable
» SEA assures intended uses are within the law
* LEA commits to follow the plan it submits to SEA
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GEPA - EDGAR




GEPA - EDGAR




GEPA - EDGAR




¢
EDGAR i
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» Uniform Grant Rules

* Pre/post award requirements v
* Program income =
* Property management :
* Procurement process
Subgrants

In most major education programs, LEAs are
allocated funds based on a formula

enacted by Congress
May not subgrant unless authorized by law
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SINGLE AUDIT ACT —OMB-AIRCBEARAI33- UGG

- Historically:

— Audit requirements historically separate and within
program statutes

— Requirements inconsistent

- Single Audit Act (A-133)- UGG

— Requires audit by independent auditor of federal
programs whenever recipient expends over $750,000
federal funds — all services

— Creates uniform standards of
Independence
Selection of items to be audited
Auditing standards

— Contains program guides for auditor use
Compliance supplements
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SINGLE AUDIT ACT —OMB-CIRCBEARAI33 UGG




UGG OMB-EIRCBEARASA- TITLE I, PART A

Example —

» Can | use Title | to buy a computer to
provide educational supporte

Necessary
Reasonable
Allocable
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EDGAR

What procurement process do | usee

What property management
(inventory) do | neede

29



UGG OMB-CIRCULEAR A8/ -
54 ITEMS OF COST




REGULATIONS




REGULATIONS




REGULATIONS




REGULATIONS




REGULATIONS




STEP ONE




STEP ONE CONT.

- Suggested areas for comment

- Statewide assessments

- Eliminate AYP-Substitute State System
* Meaningful differentiation of schools
- Evidence Based Interventions

» Teacher equity in distribution

* New Supplement/Supplant rule

* Request areas where regulatory (or non-
regulatory) advice would be helpful
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STEP TWO




STEP THREE




NEGOTIATED RULEMAKING




DEREGULATION




DEREGULATION (CONT.)




INFORMAL RULEMAKING BY AGENCIES




GUIDANCE

» Called “non regulatory” guidance
- Used widely under NCLB
» States agency position-it is not binding
* Only iInforms what agency believes is correct
* ALJ's do not have to follow

- Grantees do not have to follow but cannot argue lack
of notice of agency position

- Can argue agency position not consistent with law
« ESSA -

» Secretary cannot issue non regulatory guidance that
provides — exhaustive or strictly limited criteria for
successful implementation
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GOOD GUIDANCE




OMB GOOD GUIDANCE




OMB GOOD GUIDANCE (CONT.)




DEAR COLLEAGUE LETTERS




LETTERS AND EMAILS

* Represent communication between an official and
an individual

* No legal authority

« Can be helpful in clarifying agency position,
especially in regard to a straightforward question in @
grant

« Example:

« QOur project partner resigned can we appoint our state
university as partnere

* Phone calls
* Not worth the paper they're written on (Derivative Yogi Berra)

« Can be revoked — changed by agency
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GEPA

And finally...
- What happens if | don’t follow the rulese

* Enforcement procedures
Recovery of funds
Termination of program
High Risk States
Compliance Agreement
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SAVE THE DATE!!!

SPRINGAH

WASHINGTON
HILTON HOTEL

MAY 10 - 12, 2017



Disclaimer

This presentation is infended solely to provide
general information and does not constitute
legal advice. Attendance at the presentation or
later review of these printed materials does not
create an attorney-client relationship with
Brustein & Manasevit, PLLC. You should not take
any action based upon any information in this
presentation without first consulting legal counsel
familiar with your particular circumstances.
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